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Ms. W. Jay Бенет 
Law Office of W. Jay 
Phone/Text: 541-250-1083 

Email: JayHughesLaw@amail.com 
Address: The Corvallis Office, 
456 SW Monroe Ave., #110 


(across street from courthouse) 
Office meetings by appointment оту "7. 


IN THE CIRCUIT COURT OF THE STATE OF OREGON 
FOR THE COUNTY OF BENTON 


STATE OF OREGON, 
Plaintiff, JUDGMENT OF DISMISSAL 


Court No. 17CR47488 
DANo. 1701437 


SPENCER JOSEPH BARRETT, 
Defendant. 
Upon the District Attorney's Motion, 
IT IS HEREBY ORDERED AND ADJUDGED: 
1. That the requested dismissal of the probation violation proceedings is allowed, 


2. "That the Clerk recall the warrant, if any were issued. 
3. That any fees previously paid shall be forfeited. 


ТЯ 


УМЕ. 


Circuit Court Judge Locke A. Williams 
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Menon Coury District Atorney 
120 80 ій Sire 
Corvallis, OR 97330 (501) 166-6815, 
(341) 76-6701 FAX 
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IN THE CIRCUIT COURT OF THE STATE OF OREGON 
FORTHE Comtor С 4-С а mas 230811697 
Spencer Joseph а сеје _ Case No. 
Plaintiff/Petitioner 
Ж ORDER RE: DEFEKKAL OR. 


2 WAIVER OF FEES 
Kenna Блоге Е 
Deteddant/ Respondent. 


v 
The court reviewed the Application for Deferral or Waiver of Fees and Declaration in Support 
for (Applicant Мате) Фреш осори Bact 

regarding the following fees! 


Filing Fee Sheriffs service fee [Motion Fee V 
“Arbitration Fee Теч Fee 
Other: (describe) = 
The court finds Applicant: 
NELDOES qualify for a deferral or waiver of fees 
ÛÛ DOES NOT qualify for a deferral or waiver of fees 


Additional findings: 


The court orders: 


[ Determination of fee obligation is postponed at this time, Ко paymentis due from the 
applicant until further order of the court, 


C Fees are deferred for full payment. Payment must be made according to the terms of the 
attached payment plan (or) 5___________рег month until paid in full 


A judgment will be entered against Applicant, Collection costs may be added without 
further notice if fees are not paid as ordered. 


Ке are waived. The court may change or revoke this waiver at а later time, 
5 


(0 Application is denied. 


[ Application is granted іп part: 


£/30/2023 


Fee Deferral or Waiver Order. 
ЕТІГІН 


Certificate of Readiness 
order is ready for judicial signature because service is not required under UTCR 5100 


Thisproy 
because this order is submitted ex parte as allowed by statute or rule 


‘Submitted by; 54 plaintifi/petitioner СО defendant/respondent [J other 


A от Pott 


Signature 


I understand that I am subject to penalty for perjury for giving false information to the court, 1 
believe all factual information in this Order is true. Г understand that this Order is enforceable 


by the court. 

T 7 

2 [24/2023 дра Batt? 
ignature | 


Date 
Р 
E cate Yoseph Barnett 
Nante (printed) 


3833 Мы Волф Dave сорили со 443330 54-00-2145 
Contact Address City, State, ZIP Contaci Phone 


STATE OF OREGON. 
LAG AMET сыйыт" 


Ка 
23 JUN Eren 58 


IN THE CIRCUIT COURT OF THE ST: س‎ 
FORTHE COUNTY OF Да сна ВИ EA 
230811697 


In the Matter of the Mariage or Registered Domestic Partnership (RDP) of: 


семь, 
Spencer Josiah harrei _ 
Petitioner PETITION FOR DISSOLUTION 


and OF MARRIAGE ГІ RDP 


Filing fees at ORS 21.155 (marriage) & 


21.135 (RDP) 
Ba met 
Respondent Claim {Lis Dis пог) subject to 


mandatory arbitration. 
E 


ai 


Unmarried children 18, 19, or 20 years old [per ORS 107.108) (ill names) 


> Глеедап interpreter: O Spanish ГО Russian ПП other: 


Date of marriage or registration of RDP: _ пада 2.0( 
Place of marriage or registration of RDP:_ LO gshoe, МУ __ (County, state) 
1. Myspouse or partner and I have differences so great сиг marriage/RDP cannot be repaired 


2. Residency 
Marriage Only: {At least one spouse currently lives in Oregon and that same spouse has 
lived in Oregon continuously for 6 months prior to filing this Petition. At least one spouse 
currently lives in the county where this Petition is being filed. 


Registered Domestic Partnership Orly: 
ClAt least one partner currently lives in Oregon amd that sama partner has lived in Oregon 
continuously for 6 months prior to filing this Petition. At least one partner currently lives. 
in the county where this Petition is being filed 


or 
O Neither partner currently lives in Oregon and this Petition is being filed in the county 
where {0 Petitioner О Respondent} last lived 


3. Children of Petitioner and Respondent conceived, bom, or adopted during or prior to the 
marriage/RDP and any children otherwise legally recognized as children of both parties: 
Name Age 


Lucilia Boselan баса a 


ГП Additional children listed on page attached titled "Section 3 — Additional Children" 


вовни? 
Eri 


Petition — Dissolution 


ma ДИ 


ЕО: 


23 JUN 30 PH 3:58 


INTEND _ oy 
INTHE CIRCUIT COURT OF THE STATE OF OREGON 


FOR THE COUNTY OF که‎ 


penac ова Баскел 
Petitioner SUMMONS FOR. FAMILY LAW 


CASE 
arriage 


а 
HET uten 
na dan. Валон: И 
‘Respondent О Unmarried & Unregistered 
то ame) NeKenna Baot Јр е oc 


Home Address Work Address 


2.04 Zast Prmahon Ave 
Mesa Aw $5812 


Your spouse, partner, or child's parent has filed a Petition asking for: 
[ Separation of your marriage or Registered Domestic Partnership (RDP) 
JE&.Divorce or dissolution of your marriage or Registered Domestic Partnership (RDP) 


[0 Child Support, custody, or parenting time 
NOTICE TO RESPONDENT: RFAD THESE PAPERS CAREFULLY! 


ou must “appear” in this case or the other side will win automatically. To “appear,” 
you must flea legal paper called а "Response" ога motion. Response forms are available 
through the court above or online at www.eourts.oregon.gou. Talk to a lawyer for information 
about appearing by motion. 

Хош Response must be filed with the court cler at the court named above within 30 days of 
the day youreecived this Summons, along with the required fling fee (go to 

inu courts oregor.gov for fee information), Ti must be in proper form and you must show that 
the Petitioner's lawyer (or the Petitioner if he or she does not have a lawyer) was formally served 
with a copy of the Response according to the service rules. Service rules are included in 
Instructions for Respondents, available at wusw,courts.oregon,gou, 

Ifyou have questions, see a lawyer immediately. If you need help finding a lawyer, you can call 
the Oregon State Bar's Lawyer Referral Service at 503.684.3763 or toll free in Oregon at 


800.452.7636, ог go to unuu oregonstatebar.org. 


punte Joseph Barrette 


3883 мо BAWD DEWL ( pg VALLIS OR 44330 S 390-2183 


Contact Address Git, State, ZIP Contact Phone 


‘Summons — Family Law. 
Page 10f1 


Мате and ate of any child conceived or born during this marriage/RDP who is NOT the child of 
both parties” ы/а 
Жіхейнег party is now pregnant 


Gd поле С Respondent is pregnant (and) Не other party O is D is not the parent ofthis 
child. The expected date of the child's birth is 


5. Other Case Information 
БА. Pending Cases 
List any other domes 


paternity, juvenile court, or modifications) 
Na Case No. Involves: 
(dd (check all that apply) 

‘Dibissoluton, annulment, or separation 
Cispousal/partner support 

C Child Support 

C Custody/Parenting Time 
[Restraining Order 

L] Juvenile Dependeney/Delinquency 

| O Dissolution, annulment, orseparation 
Clspousal/partaer support 

Child Support 

E] Custody/Parenting Time 

[Restraining Order 

L] Tuvenile Dependency/Delinquency. 


LJ Additional information attached 


58. Existing Orders or Judgments 
List any existing order ог judgment in this or any other state between the parties and 
attach a copy of the signed order or judgment (including child support (whether or not it 
is currently effective), dissolution (divorce), annulment, separet (ші J, paternity, 

со in dm or restraining/protective orders) 52 Му 

Мате of Court ог Саве №. Date 


Tavolves: 7 
Agency Signed (heck all that apply) 


L Dissolution, annulment, or separation 
[Sponsa] /partner support 

RUE sod parenting тв: Child Support 

E] Custody/Parenting Time* 

О Restraining Order 

О Juvenile Dependency Delinquency 


ғ 


О Dissolution, annulment, or separation | 
Û Spousal/partzer support 
C] Child Support 
| "Result Qf cusodi/paresting тај E] Custody/ Parenting Time* 

(0 Restraining Order 
E] Juvenile Dependency/Delinquency 
L Dissolution, annulment, or separation 
Г] Spoussl/partzer support 
C сали support 
“Result Gf eusiody/parenting tine} E] Custody/Pareating Time 

O Restraining Order 
E] Juvenile Dependency/Delinquency 
(Dissolution, annulment, or separation 
О spousal/partner support 
C] све Sapport 
Resule (if eusiody/parenting ima E] Custody/Paresting Time” 
C Restraining Order 
C Juvenile Dependency/Delingueney 


D Additional information attached 


мж—рШ 


CHILDRE| 


[JA No-Contact Order (criminal or other) prohibits Respondent from exercising parenting 
time 
Case County/State: 


6. ПОСТВА Information (Uniform Child Custody Jurisdiction and Enforcement Act) 
You must advise the court if any of this information changes 


were filed but dismissed or denied by the c 
than the Petitioner and Respondent in this 
Kame of Court | State Case No. 


include names of 
affected children) 


6B. List any OTHER legal proceeding that may affect the outcome of this case (including 
enforcement of domestic violence or protective orders, adoption, termination of parental 
rights, or guardianship involving any of the children pending in any state) 


Petition = Dissclation. 
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Name of Court ог 
Agency 


6C. List the places where the minor children have lived in the last five years, the names of the 
people they lived with at that time, and current contact addresses for those people 


Current: 2 
[Child's Name Current Address ре = 
(ЕТІ Pronatem [Г] Petitioner sl Respondent 
ЕЕ A BOLI] Û Other: и 

| [Petitioner С Respondent 
| Û овет 


Residences: 
Dates Т Мате cf Contact Address of "Which 
From/To | очну, Эше | parent/Caretaker | Pareat/Caretaker Children 
беремін || ane, О! TEES 45565 Тато || oou 
жаныс Беле, OR Нос Je мета еј Бете 
Lois бетеге Oey 43-446 репер 
ТЕУІ - Spon 3, LOFA lost oren 
EEEE Сш а 
Nox. 2014 rad, Dexter, OR В 
а Parret LECEN Partt В 
Eu PEN C ол аа оа 
May 2020 (2223554 C22. фе кей. ijas Фаза. Чї Дъна, 
Mekenns Boret |11204 East? rennon ое, 49201 
сең 3 Dens ue, Mesa, А 
Convent. Ei и Бан ана 
О Additional page attached titled "Section 6A-UCCJEA" 


соб 


Additional Caregivers: 


Dates Name of Where did they live | Contact Address oF 
From/To | Parent/Caretaker_| with thiscaretaker? | Perent/Caretaker. 


6D. тһе children listed in Section 3 have continuously lived in Oregon for the six months 
fore the filing of this Petition, except for the children named below 
C] The following children have not live in Oregon continuously for six months: 
(names). 
‘There is another basis for Oregon to address these children. Explain: 
Lv tilio Bos lac ату was om in 
оп B/G fis 


Petition — Dissolution 
Page of 12 aug 209) 


6E. I do not know any person other than the other parent who has physical custody of the 
children or who claims to have custody, visitation, or parenting time rights 
D except for (tist name and address): 


7. Custody and Parenting Time 
Custody of the children should be awarded as follows: 
AX Parties should have joint custody of the following children (list names): 
Lucilio Roselyn гс 
D I should be awarded sole custody of the following children (list names): __ 


© Respondent should be awarded sole custody of the following children (list names): 


Parenting time should be awarded Г as set forth in the attached Parenting Plan, labeled 
Exhibit or Jas follows Joint custody w/ 50-50 Panenting time, СА ас 
Lon САЩ en. CE EEE даи  Satundans лед Sundays bt Acer) Som З Xgm. 
Fath ma ud? o male decisions about се taloos Елка PESCA Cer ane 
duction, Зара breaks and 5077. holidaus шай Бе Spent ad Eathars [or Gathers Queis. 
Wome, Mothers % fov Моо рача home Nis өсегі STEN GARY Goethe noite, 
П Parenting time should be supervised by 
© Any cost of supervision should be paid by O Petitioner ГІ Respondent С Other: =e 


© Respondent should not be granted parenting time because this would endanger the health 


or safety of the children. State supporting facts: OOO O OOOO 


Be? should be allowed to move more than 60 miles further distant from the respondent 
without advance written notice because good cause exists (explain): Respon. Cen зал. 


olréady moves {р another State (frma Onegos to Аза. 


Contact Information 
Ishould not be required to provide contact information to Respondent or to contact 


Respondent in case of emergency cireumstances or substantial change in the health of the 
children (explain): 


[ Respondent should not have authority under ORS 107.154 (explai 


ТЕТІ 


8. Support 
А. Child Support 
(ГПтвге IS ап existing child support order in the monthly amount oF $. 
from (county, state) 
The court case #15 andthe Child. 
Support Program (CSF)# is 
ÛJ do not want to change this amount (stip to section BD, below) 
C11 do want to change this amount because circumstances have changed 
Significantly since the order wasissued, Explain the change. 


(fill in the sections below with the new amount you are requesting) 


(or) 


[E rhere IS NOT an existing child support order from any other court or agency 
Lam not requesting child support because (сеге ооз бегу 
Caith [Matt 29-42) ond Ministry Website (muwah ue Dr 
(Ө end еее), Cather in-law is Rage to PA arand Даман 
(Skip to section ВЕ, below) (nd has beer, ae A Years . 
П) Lam requesting child support (ill in the sections below) 


Ал. Û] Support (including Cash Medical Support, see instructions) is presumed to 
be unavailable because the parent who would pay (check all that apply): 


ГЛ receives cash payments from а public assistance program including TANF 
or 551 


[is (oris expected to be) incarcerated (in jail or prison for at least 6 
months) and has income less than $200 per month 


Û Support should be ordered despite the presumption (explain why and complete 
Section 8.4.2, below): 


A.2. бар) ‘should be ordered payable: 
by ClPattioner LI Respondens 
to [ ] Petitioner Г] Respondent [ ] Adult Child. Attending School (пате): — = 
on the first day of cach month 


beginning [фе month following entry of this judgment or СО the date of service 
of this Petition 


The total monthly amount should be: 


ÛJ Determined under the Oregon child support guidelines prior to judgment 
(or) 
us which is (check one) 
J the amount presumed correct as reflected on the child support guideline 
worksheets attached to this petition (or) 


Petition — Dissolution 
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APPELLANT'S OPENING BRIEF 


——— — 
STATEMENT OF THE CAS 


Nature of the Proceeding 
In this criminal appeal, defendant seeks reversal of a judgment convicting 
him of third-degree assault, ORS 163.165, and driving under the influence of 


intoxicants (DUI), ORS 813.010. A grand jury charged defendant with those 


crimes. Indictment, ER-1-2. 


Nature of the Judgment 

A jury found defendant guilty. For third-degree assault, the trial court 
sentenced defendant to 20 months in prison and two years of post-prison 
supervision, For РИП, the court imposed 30 days in jail and ordered defendant. 


to “pay any required per diem fees." Judgment, ER-92-94. 


Jurisdiction 


‘This court has jurisdiction under ORS 138.035. 


Notice of Appeal 


Defendant timely filed a notice of appeal on June 9, 2023, from the 


judgment entered in Lane County Circuit Court оп May 23. 2023. 


Questions Presented 


1. May the state offer testimony, without any scientific foundation, that 
field sobriety tests (FSTs) are nationally standardized tests for detecting 
intoxication? 

2. Оа the trial court err when it entered a judgment that required defendant 


to pay fees that the court did not pronounce at sentencing? 


Summary of Argument 


i If a party offers scientific evidence and does not lay a foundation for its 


validity, the court must exclude the evidence. Evidence qualifies as scientific 
not only when it is expressly presented as scientific but also when a jury would 
likely perceive the evidence as imbued with the persuasive appeal of science. 
This court has held that testimony by police officers about the reliability 
FSTs can constitute scientific evidence. Testimony that FST’ are nationally 


“standardized” to determine impairment, and that they are supported by studies, 


is scientific evidence and requires а scientific foundation. 


This case is similar. A deputy testified that FSTs are “standardized” by 


the National Highway Training Safety Administration (NHTSA), and that all 


police officers “nationwide” are trained to administer them. That testimony was 


similar to evidence that this court has previously rejected, including the same 


claim that the tests are “standardized” Although the officer here did not 


[m 


mention studies, he did say that his nationally standardized training identified 
the tests as "an accurate indicator" of impairment, That presented the jury with 
the impression that the FSTs were, at minimum, imbued with the persuasive 
appeal of science. The trial court erred when it let the state offer that scientific 
evidence without a scientific foundation. 

The error warrants reversal of defendant's convictions for DUIT and 
assault, which resulted from a motor vehicle crash. Although the state presented 
other evidence of impairment, the scientific evidence bolstering FSTs gave the 
jury qualitatively different and seemingly objective indicators that defendant 
was impaired. Although the state also presented evidence that defendant's 
blood-alcohol content (BAC) was above the legal limit, the state proceeded on 
both BAC and impairment theories of DUI. This court has previously held that 
evidence supporting one of those two theories has some likelihood of affecting 
the verdict when both are contested. Finally, the assault charge—which 

involved recklessly causing injury during the crash—was primarily based on 
intoxication, and defendant's primary defense was that he was not intoxicated, 
so the error warrants reversal of both charges, 

2. A criminal defendant has the right to be present for sentencing, including 
any modification of the sentence, Here, the trial court entered a judgment that 


required defendant to pay fees that the court did not pronounce at sentencing. In 


doing so, the court violated defendant’s right to be present for sentencing. 


Because the trial court did not intend to impose the per diem fees but likely did 


so due to its use ofa form judgment, this court should reverse the fees without 


remanding for resentencing, 


Summary of Facts 

Around 12:53 p.m. on November 16, 2018, defendant was driving 
erratically, not maintaining his lane, and speeding. Tr 173, 234. He tried to pass 
other cars in а no-passing zone and forced other cars to veer off the side of the 
road. Tr 173-74. 

As he drove around a corner, defendant bounced offa guardrail and 
started to spin. Tr 188. An oncoming driver, CW, tried to swerve out of the way 
but was struck. Tr 188. CW was hit in the chest by his steering wheel and 
passed out. Tr 188. When Не regained consciousness, CW was trapped in his 
car, Tr 188-89, Bystanders and first responders helped extract him. Tr 189-90. 
CW was taken to the hospital where he was treated for severe injuries. Tr 194- 
96. 

Bystanders told defendant to stay at his car. Tr 177-178. Later, defendant 
started to leave and jumped over a guardrail, Tr 179. A bystander tackled him 
and brought him to police, Tr 179. Defendant removed an unopened beer can 


from his hoodie, but the bystander took the can from him. Tr 180. Defendant 
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was “staggering,” "[s]lurring words,” and generally acting not “normal.” Tr 
182-83. A bystander thought defendant was “under the influence." Tr 182. 

Police searched defendant's car and found nine empty beer cans and an 
empty marijuana cannister. Tr 219-23. 

Deputy Sheriff Michael Hudson spoke with defendant. Tr 235, Defendant 
denied drinking anything but said he had a lot to drink the previous night. Tr 
237. He denied taking any prescription medications or marijuana. Tr 239. His 
eyes were bloodshot and watery, and he had trouble remembering things. Tr 
238. Defendant consented to perform FSTs. Tr 238. 

Hudson had undergone РИП training by NHTSA. Tr 232-33. NHTSA 
trained Hudson to administer “(Пе three standard field sobriety tests,” which 
are “the horizontal gaze nystagmus [HGN] test, the walk-and-turn test, and the 
one-leg stand test.” Tr 239. Those tests are “standardized” because all police 
officers "nationwide" are trained to administer them. Tr 239-40. 

Hudson had been trained that "alcohol consumption cause[s] horizontal 
gaze nystagmus” and that the HGN test is “an accurate indicator to help 
determine whether someone is under the influence of intoxicants at the time.” 
‘Tr 244. He had been trained that the walk-and-turn test is “ап accurate indicator 


to help you determine whether or not someone is under the influence of 


intoxicants.” Tr 249. Likewise, the one-leg stand test is “an accurate indicator to 


help determine whether or not someone is under the influence.” Tr 253. 


Hudson described the process Гог administering each test. Tr 240-54. Оп 


the HGN test, Hudson observed "six out of six clues of nystagmus.” Tr 245. On 
the walk-and-turn test, Hudson observed five out of “the cight possible clues,” 
but he had to discontinue the test midway because defendant seemed confused. 
Tr 250-51. On the one-leg stand test, defendant displayed three “out of the four 


possible signs of intoxication.” Tr 254. 


Hudson tried to administer а Шаск of convergence test.” which he was 


trained to administer “for potential signs of cannabis use.” Tr 254. On the first 


attempt, defendant's eyes reacted normally, but on the second, defendant 


stopped following Hudson's fingers and Hudson discontinued the test. Tr 255. 


After administering the FSTs, Hudson concluded that defendant was 


impaired. Tr 255. He arrested defendant. Tr 255. Another officer questioned 


defendant. Tr 258-76. Defendant mentioned that his father—a doctor —believed 


that defendant had schizophrenia. Tr 267. 


Around two hours later, defendant submitted to a breath test that reflected 


а BAC of 0.11 percent. Tr 286, 291. Hudson's entire testimony, located at Tr 


230-318, is attached at ER-3-91. 


The defense called a psychologist who testified generally about the 


effects of brain injuries and psychological trauma. Ir 346-66. A head injury can 


cause symptoms that observers might mistake for alcohol intoxication, 


including nystagmus. Tr 360, 363. Acute psychological trauma can cause. 
various physical symptoms, including loss of memory or balance. Tr 361-66. 

"The defense also called a forensic scientist and former police officer who 
testified, among other things, that FSTs are less reliable after a crash, Tr 383- 
84. He opined that the FSTs in this case were compromised by the crash. Tr 
385-87. Additionally. it was possible that defendant could have consumed 
enough alcohol after the crash for his. blood-alcohol content to be 0.11 by the 
time it was tested. Tr 387. 

Defendant testified that he drank a significant amount of alcohol the 
night before the crash. Tr 451. The crash occurred as he was on his way to a 
camping trip. Tr 454. When the crash occurred, he got out of his car and tried to 
help, but bystanders “yelled” at him and made him feel threatened and 
confused, Tr 455. To try to calm himself, defendant went back to his car and 
“chugged” the alcohol that he had brought for the camping trip. Tr 455-56. 
Defendant acknowledged that he was speeding when he crashed into the 


victim's vehicle. Tr 460. 


FIRST ASSIGNMENT OF ERROR. 


The trial court erred in allowing Deputy Hudson to testify that field 


sobriety tests are nationally standardized. 


Preservation of Error 
Before trial, defendant filed а motion in limine that asked the court to 
determine the admissibility of police testimony about FSTs under OEC 702. 
Motion in Limine — OEC 702, TCF. 
‘The state called Hudson for an offer of proof. Tr 69. Hudson testified 


about his interaction with defendant, his administration of FSTs in this case, 


how he had been trained regarding FSTs, and his knowledge of how FSTs. 


worked to detect impairment, Tr 70-112. 


Defendant argued that aspects of Hudson's testimony qualified as 


scientific evidence and could not be admitted without a scientific foundation. Tr 


113. Specifically, defendant sought the exclusion of testimony that FSTs can be 


“passed” or “failed”; that a certain number of clues indicate a certain BAC; that 


alcohol consumption has been shown to cause НОМ: that FSTs are “generally 


accepted method nationwide for understanding DUI”; and that FST's are “a 


widely accepted method for determining, whether somebody is driving, under the 


influence of intoxicants.” Tr 114-16. 


‘The state argued that FSTs were authorized by statute and administrative 


rules, that the HGN test was scientific evidence that had been approved by prior 


case law, and that the other FSTs were “more of a commonly accepted common 


sense test." Tr 117-20. The state noted that it did not seek to have Hudson 


testify that the FST results reflected a particular ВАС or “any type of 


information regarding the tests that were used to substantiate these tests." Tr 


122. However, the state argued that it could offer testimony that the FSTs were 
“nationally standardized” and “widely accepted" based solely on Hudson's 
training and experience and not as scientific evidence. Tr 122-24. 

Defendant argued, among other things, that testimony that FSTs were 
nationally standardized and widely accepted constituted scientific evidence that 
could not be admitted through Hudson. Tr 124-27. 

‘The state reiterated its argument that referring to FSTS as standardized 
"requires no scientific foundation" if it did not ask Hudson how they were 
standardized beyond the fact that he had undergone NHTSA training, Tr 129- 
30. The state argued that testimony about Hudson's training "goes to the 
reliability of the tests themselves." Tr 131. The state explained that it wanted to 
show that the tests were not made up by the officer or used only in Oregon: 

“[PROSECUTOR:] The state is using the fact that it's 
standardized, not for any reference that, you know, like many 

scientists approve these tests, and the state is not planning to elicit 

any such information. It's really if you ask, well, why these tests 

like these are used all over the nation, it's a way just to assure the 


jury that these aren't tests that the officer made up himself or 
maybe Oregon might be the only [state] that uses these tests. 


“Tt is merely a way to just reassure the jury that these tests 
are basically performed the same everywhere, and that there was 
no malice or ill intent and that, you know, a different set of tests. 
was given to the defendant at the time. 


“THE COURT: Thank you. 
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“So what Im understanding you to say is that you're going 

to be assuring the jury that these are standardized tests, essentially, | 
not that these are tests that the deputy's making up on his own. 
They're coming from a place where he received the proper training 
to perform the tests. And you're not going to be going into how the 
tests were created, why they are. the underlying science of the test 
themselves, merely that they are standardized. 


"IPROSECUTOR:] Exactly. It's no * + + deeper than just 
pretty much the question that was asked where this is а nationally 
accepted test for indicating whether or not someone may or may 
not be impaired, That's as deep as that testimony goes.” 


Tr 131-33. 


The trial court ruled that Hudson could testify that the FSTs were 


“standardized” but could not use the phrase “shown to cause” or refer to 


scientific explanations: 


"THE COURT: Okay. And as to the motion regarding 
[OEC] 702, Deputy Hudson can certainly testify as to his training, 
experience, education, and he can testify about — provided there's 
proper foundation, he can testify as to the tests. He can testify that 
they're standardized, that he's been trained in standardized training 
courses. I think that’s actually important for the jury to know. 


T would be inclined to disallow reference to specific 
scientific explanations, terms, theories, and causation, Like, as 
mentioned, that it’s ‘shown to cause,’ for instance, that phrase 
came up that would be improper. 


“And that the tests are standardized will be fine but not as 10 
the rationale or explanation as to why 


“And, you know, Deputy Hudson can certainly say that his 
training and experience, for example, have taught him to recognize 
certain conditions such as impairment and that he's been taught to. 
use the tests that indicate such. 


“And given that this can come up in а variety of ways— 
other than that, I'm just going to, we will wait and see how it plays 


out. I think you understand the confines, [Prosecutor], of where 
we're going herc. And otherwise, we'll just wait and, of course, 
you can make your objections and cross-examine as well.” 


Tr 144-45. 


Standard of Revit 
‘This court reviews for legal crror whether evidence is scientific and if so, 
whether it is admissible. State v. Ortiz, 325 Or App 134, 136, 528 P3d 795, rev 


allowed, 371 Or 308 (2023). 


Argument. 

OEC 702 governs the admission of scientific evidence.' Because such 
evidence is highly likely to persuade a jury, the court must act as a gatekeeper 
to ensure the validity of scientific evidence. Ortiz, 325 Or App at 137. If a party 
offers scientific evidence and does not lay a foundation for its validity, the court. 
must exclude the evidence. /d. **[F.]vidence qualifies as scientific when it is 


expressly presented to the jury as scientific, when it draws its convincing force 


from scientific principles, or when it would likely be perceived by the jury as 


OEC 702 provides: 


“If scientific, technical or other specialized knowledge will 
assist the trier of fact to understand the evidence or to determine a 
fact in issue, a witness qualified as an expert by knowledge, skill, 
experience, training or education may testify thereto in the form of 
an opinion or otherwise.” 


12 
imbued with the persuasive appeal of science.” 14. at 137-38 (quoting State v. 
Reid, 312 Or App 540, 543, 492 P3d 728 (2021). 

This court has considered whether testimony about FST’ constitutes 
scientific evidence in several cases. It has held that the following descriptions of 
FSTs qualify as scientific and must be excluded without a sufficient foundation: 

* Testimony that “FSTs were "designed to determine impairment,” 
nationally "standardized," and, perhaps most concerning, supported 
by studies ‘prov[ing] their validity." /4. at 138 (alterations in 
original). 

Testimony that “the defendant "passed" or "failed" the walk-and- 
turn and one-leg-stand FSTs.” М. (quoting State v. Beltran-Chavez, 
286 Or App 590, 614, 400 P3d 927 (2017)). 

Testimony that “FSTs are scientifically validated and “the product 
of scientific research.” Id. (quoting, State v. Eatinger, 298 Or App 
630, 642, 448 P3d 636 (2019)). 

Та Ortiz, this court acknowledged the argument that “testimony that ће 
FSTs were “designed to determine impairment may not, standing alone, 
constitute scientific testimony.” /d. But it held that the additional testimony that 
FSTs were "nationally "standardized" and "supported by studies *prov[ing] 
their validity" made the evidence scientific. /d. at 138-39. "Ши presents a jury 
with the contention that a national standard has not only been developed, but 


that studies have determined that the tests produce scientifically valid evidence 


cof impairment.” 14. at 139. The combination of that testimony "presented the 


jury with the impression that the FSTs were derived from, proved by, or, ata 


minimum, imbued with the persuasive appeal of science.” М. This court 
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reached that conclusion even though the issue was unpreserved and, therefore, 


subject to more stringent plain-error review. /d. 


‘This case is like Ortiz. Hudson testified that FSTs are "standardized" by 
NHTSA, a federal agency, and that all police officers “nationwide” are trained 
to administer them. Tr 239-40. He further testified that he had been trained by 
NHTSA that the НОМ, walk-and-turn, and one-leg stand FSTs were “an 
accurate indicator” to determine whether someone was under the influence of 
intoxicants. Tr 244. 249, 253. 

‘That testimony included the same “standardized” language that this court 
concluded was inadmissible in Ortiz. Although Hudson did not testify about 
studies supporting FSTs, he did testify that NHTSA had trained him that the 
FSTs were “an accurate indicator" of intoxication. Even if testimony that FSTs 
are “standardized” might not, all on its own, suggest the imprimatur of science, 
the context of Hudson’s testimony put that implication to the jury. The fact that 
a federal agency had determined that those specific tests were an accurate 
indicator of intoxication and that all police officers nationwide should be 
trained to administer them “presented the jury with the impression that the FST 
were derived from, proved by, or, at a minimum, imbued with the persuasive 
appeal of science.” Ortiz, 325 Or App at 139. The trial court erred when it let 


the state offer that scientific evidence without a scientific foundation. 


14 


This court must reverse if there is at least “some?” + + * likelihood that 


the error influenced the result.” Purdy у. Deere and Co., 355 Or 204, 226, 324 
P3d 455 (2014). The inquiry focuses on “the possible influence of the error on 
the verdict rendered, not whether this court, sitting as a fect-finder, would 
regard the evidence of guilt as substantial and compelling." State v. Davis, 336 
Or 19,32, 77 P3d 1111 (2003). 

In Ortiz, Eatinger, and Beltran-Chavez, this court held that the erroneous 
admission of scientific evidence bolstering FSTs was not harmless іп DUIT 
prosecutions. Such testimony is qualitatively different from other evidence of 
impairment because it presents FSTs as objective indicators of impairment that 
do not depend on anyone's subjective perception of intoxication. Ortiz, 325 Or 
Appat 140-41. 
‘Although the state presented evidence that defendant’s BAC was 0.11, 
aboye the legal limit, the state also proceeded on the alternative theory that 
defendant was under the influence of intoxicants “to a noticeable or perceptible 


degree.” Tr 500-01 (state's closing argument). And defendant contested both 


theories. Tr 505-28 (defendant's closing argument). Under such circumstances, 
| evidence bolstering one theory has some likelihood of affecting the verdict, See, 
e.g., State v. Coen, 203 Or App 92, 106-07, 125 P3d 761 (2005), rev den, 341 


Or 141 (2006) (explaining that when the state charged ВИП under both the 


irl 


BAC and impairment theories, and the defendant contested both theories, the 


erroneous admission of evidence supporting one theory was not harmless). 
Finally, although the state argued that the jury could conviet defendant of 
assault even if it found that he was not intoxicated, the erroneous admission of 
scientific evidence bolstering FSTs had some likelihood of affecting the assault. 
conviction. The state's primary theory for why defendant was reckless was that 
he was intoxicated; conversely, defendant’s main defense was that he was not 
intoxicated. Additionally, for the assault charge, the state alleged, and the jury 
found, the subcategory factor that defendant was under the influence of 
intoxicants, Tr 538-39 (jury verdict). The two charges were intimately tied 
together, so the erroneous admission of the FST evidence warrants reversal and 


remand for a new trial on both charges. 


SECOND ASSIGNMENT OF ERROR 


‘The trial court erred in ordering defendant to pay per diem fees. 


Preservation of Error 
Atsentencing, the state asked the court to impose a presumptive sentence 
of 28 months in prison on Count 1, third-degree assault, and 30 days in jail оп 
Count 2, DUIL. Tr 647-48. The state did not address fines or fees. Id 
Defendant urged the court to impose a downward departure sentence on 


Count 1 and did not address the sentence for Count 2, Tr 649-61. 
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November 6th and January -- what was the next date? 
A November ВЕЋ and January 10th. 
Q Between those two dates, that covers the 
November 16th testing date? 
й (кек: 
MR. JAMPOLSKY: Your Honor, the state 
moves or offers Exhibits No. 24 and 25 in evidence. 
(Plaintiff's Exhibits 24-25 offered into 
evidence) 
COURT: Any objection? 
KNIGHT: Can I ask a question in 
aid of objection? 

THE COURT: Ye: 

MR. JAMPOLSKY: Deputy Hudson, you're 
not involved at all in the certification of the 
Intoxilyzer; is that correct? 

THE WITNESS: That's correct 

MS. KNIGHT: And you == you dicn't 
print those reports? 

WITNESS: 1 did not. 


MS. KNIGHT: And you didn't have any 


communication with the technician who printed those 


reports? 


WITNESS: 1 did mot. 


KNIGHT: 1 object to introduction 


ЕК-60 
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as lack of foundation. 
MR. JAMPOLSKY: Your Honor, I believe 
these are certified copies (indiscernible). 
Yeah, Your Honor, the -- Your Honor, 
these are certified copies of the certification 
reports. 


THE COURT: Does that change your 


position, м: 


Knight? 


MS. KNIGH 


No. I -- Г don't believe 
зо. 

THE COURT: 1 think that the lack of 
foundation, Mr. Jampolsky, is that as to this witness 
being able һо present this particular cet of 
documents, 


MR. JAMPOLSKY: Under: 


od, Your Honor. 
From my experience, it's been pretty common for the 
officer who performed the testing to also describe the 


certified 


the -- the certified accuracy reports. 


THE COUR 


I'm going to withhold 
ruling right now. ие can move on. 


MR. JAMPOLSKY 


Okay. 


THE COURT: I'll come back to that 


BY MR. JAMPOLSKY: 


Q 50 when 


— from the time you first contacted 


the defendant to pretty much the -- the -- the end ог 


§ 8 

+ 4 

> Y 

a: 
— 

ER - 
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the day and the end of ycur investigation, concluding 
with the Intoxilyzer report, about how long were you 
with him? 

A I believe it was pretty close to two hours 


beyond that. I contacted Mr. Barrett at about 1:00 


p.m. when I arrived on Highway 58 that day. Tbe 

Intoxilyzer was finished just after 3:00, so the last 
time that I wrote ап that sheet -- I'm sorry, review 
back real quick was -- the end of my observation time 


was 1453. So the test would' 


been completed a few 
minutes after that. Во about two hours there. 
I continued to be with him as we lodged him 
in — in the jail. And so just around two hours. 
Q Based off — based off all of your 


observations that day, your 


raining and experience, 
everything particularly in == іп your own experience, 
did you form an opinion about the defendant's level of 


intoxication that day? 


A Yes- 
© What was that opinion? 
A My opinion was that he was impaired -- too 


impaired to drive. 
Q Thank you. 


MR. JAMPOLSKY: No further questions, 


Your Honor. 
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THE COURT: "Thank you. 
Cross-examination. 
CROSS-EXAMINATION 
BY MS. KNIGHT: 
Q «сой afternoon, 


А Good afternoon. 


© You had talked about the training that you 


attended, the NHTSA training? 

A Yes. 

Q And that's a week-long training. There's a 
classroom portion and some practical components. Is 
that correct? 

A That's correct 

Q And some of the practical components involved 


practicing testifying in court? 


A Yes. 

9 There's a moot (sic) court exercise, I think. 

A Yes, I believe so. 

Q And you received training about the court 
process generally? 

А — Generally, yes. 

Q ада about the different functions of the 
prosecutor and the defense attorney? 

A Yes. 

© You're given training on how to prepare your 


= . мії 


24 
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testimony? 


© And given guidance on how to work with the 
prosecutor to prepare your testimony? 

А Yes. 

© апа you're given training on how to testify 


effectively in front of a jury? 


А Yes. 
© You're also trained cn how to write your 
тер 
А Yes. 
Q And you're taught Lo write them carefully? 
А Yes. 
© Since you understand that they will be used аз 


evidence in a criminal case? 

A Yes 

© And to make sure that what is contained in 
your report is accurate? 

А То the best of my ability, yes. 


Q And is it fair to say that all police officers 


who have been through the 


the police academy have 
that training? 


А Yes 


© gust with regards to making sure that your 


reports are accurate? 


ER-64 
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А | Yes. 
© So we can rely on what your report is and your 
testimony in order to -- to have evidence in these types 


of situations? 

А Yes. 

Q Ала you're taught to review your reports 
before you testify? 

А Yes. 


Q апа potet 


ally you might review other 
materials related to your testimony? 

А Potentially, yes. 

Q Sometimes that's the -- sometimes that could 
be reports of other police officers? 

A Sometimes yes 

Q Or in this case recordings nade by other 


police officers? 


A Yes. 

Q So you're trained as a police officer, you 
said? 

А Yes. 

© And you attended the academy? 

А там. 

о Апа you've attended the NHTSA training? 

A те. 


Q And lots of other trainings, I'd imagine? 


Мау 4, 2023 Michael Hudson-X 295 


А Yes. 

© Апа however, you're -- you're not trained in 
science specifically? 

А | Not specifically. 


© And you're not trained in any kind of medical 


A 

© You're пољ trained in апу kind of mental 
health field? 

А No. 

Q Okay. You're not trained in concussions or 
head injuries or how to recognize those types of 
ailments? 

not. 
те not trained in psychological shock or 
trauma or how -- how that might affect somebody? 

А I'm not. 

о One ог the other — well, I guess 1'11 ask, 
you were a patrol deputy as well before you became a 
detective? 


A Yes. 


Q And so that would involve traffic stops, I'd 


imaginer 
А Yes. 


Quite a few? 


24 


25 


May 4, 2023 Michael Hudson-X 296 


A Quite а few. 

© And when you're doing traffic enforcement, 
you're leoking for dangerous drivers? 

А That's correct. 

© Лай dangerous driving could mean all sorts of 
things, пов just impairment? 

А | Yeah, that's correct. 

Q People drive dangerously because they're 
distracted. They could? 

А | There Could be an infinite number of reasons 


why people drive dangerously. Yeah 


Q What might some of those be? 

A Those could be poor decision making, risk 
taking -- impairment can include dangerous driving. 
Yes. 

© Зо you could have a dangerous driver that 


wasn't intoxicated in any way? 
A Most certainly could, yes. 


Q Okay. Let's talk about your inve: 


igation. 
You did mot arrive at the scene immediately after the 
crash. 1 think you said you got there about 1:00 

A Yeah, I got there -- our CAD records show 
12:59, 1 believe. 


© Okay. And you -- you didn't have bodycam; is 


that correct? 


я 
F 
5 
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n A I did not. 


2 © Бопе police agencies, many now do have -- all 


3|| ог their officers are equipped with bodycam; is that 
а || correct? 

5 А Many do. 

6 Q And obviously, video is more accurate than 


л | memory in terms of recording an event? 


8 A That's debatable, but I somewhat agree. 
4 0 Okay. The Lane County Sheriff's Office, 
10 || nobody has bodycam; is that correct? 

ai A That's correct. 

12 © тһе agency doesn't provide bodycam? 


A Not during that timeframe, по. 


So the — the video that we saw, 


O Okay. 


was the dashcam of the trooper that was with you. 


16 A 1 believe that was hls dashcam vehicle, yes. 


Q Okay. So he had a microphone оп his -- on his 


person so that's why we could hear him, put we couldn't 


seo what you guys were doing? 


20 A Yes: 


the field 


© І want to talk a little bit about 


sobriety tests. You mentioned some of them are tests 


of — of divided attention. 


Is that right? 
24 А Yes. 


о 


Бо just asking you to multitask? 


Мау 4, 2023 
А Essentially. 
Q You're also trained in — as part of your DUI 
investigation Lo ask questions in a somewhat confusing 
way because that's also а divided-attention task? 


о 


that's not directed to be confusing. 
© ней, you're -- I think the word is "unusual" 
questions. 
А There are ways to — to ask questions. Yes. 


Questions like while they're - 


someone is physically 
doing something, like, for example, taking out a 


driver's license, asking questio 


So not necessarily 


confusing questions, but — but asking questions while 
they're doing something. It's a divided-attention 
observation. 

© Бо you're trained Lo ask questions in a way 
that divides the -- the person's attention? 

А Yes. 

O And some of the field sobriety tests 
are -- are balance tests? 

А Correct. 

Q | And some are -- are tests of information 


processing? 
А — Correct. 


© And these are a tool to assist you in 


assessing impairments. They're -- (неу don't tell you 
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whether someone is impaired or not. 

A Correct. 

© k's just part of your investigation. 

А Correct. 

© So it's possible somebody could do terribly on 
the field sobriety test and then turn out to not be 
impaired — 

A Correct. 

© == with a controlled subs 

A — That's correct. 

© ог with alcohol? 


You have a lot of training in how to perform 


You've been through the training a 
couple of tines, I think you said. 

A І went through the full NHTSA training twice, 
including the wet Labs. 

© Okay. And when you are out on patrol stopping 
someone for -- for a DUT or -- or on suspicion of DUI, 


you demonstrate the field sobriety tests for them? 


А Yes. 


Q And that's, you said, I think that was 


50 times at the time that this happened? 


A Roughly, yeah. 


Мау 4, 
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Q When you administer the field sobriety tests, 
the — the person that you're giving the test to, they 


don't get a chance to practice. Is that correct? 
А That's correct. 
© And you're not giving them feedback as they're 


going on? It's just а one-shot thing? 


А Yes. 
Q Let's talk about the walk and turn 
specifically. I think you said -- would you == would 


you be able to demonstrate what you mean by the 
instruction position? 
А Yes. 
Q Would you — 
MS. KNIGHT: Ts it all right if he does 
that? 
THE COURT: Please. 
THE WITNESS: When I'm providing the 
instructions I'm demoing it to the person that I'm 


talking to. I ask them to -- if we have a line, I'll 


use it, but oftentimes if we don't have a line, 171 
ask them to imagine a line about the size of their 
thumb as far as they can see. Put their left foot on 
that line and I will set my foot down, do that and put 
the right foot in front of the left foot, heel-to-toe, 


agms down to the side. I'll ask them to remain in 


1 


i 
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1 || that position while Г give the instructions. So this 
2|| will be the instruction position. 


з | ву ws. KNIGHT: 


4 Q And so if you could just hit -- hold that 
5 | position one more time. So the person that 
6 || you're -- the person that you're giving the test to has 


1 || to stay in that exact position in order to be -- in 


order for you to not see any clues. 15 that fair te 


say? 
10 А They have to remain in the -- they're directed 
11 || to remain in the position while (indiscernible) 


12 |) instructions. 


Right. Right. And if they don't remain in 


о 


24 || this exact position, then that's clues to you == 
5 A That would be a clue. 


And so while you're in the position, 


O оку. 


the instructions that you would give? 


would you give 


18 A Yes. 


Q Would you, please? 


A Okay. So I'm going to turn here for the sake 


of it. 


So I will be like this. 


I will tell them that 
they're going to take nine heel-to-toe steps out, but 


the ninth step they're going to take a series of small 


steps to return. 


Then I will tell them that I'm going 


to demonstrate using three steps, not (indiscernible) 


г. 
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1| three steps for the purpose of the demonstration. 
2 Then (indiscernible) if they're ready. So 

з | then 1 -- from there I will also tell them that they're 
4 || te keep their arms at their side, to watch their feet as 
5 | they walk, and count each step out loud. 

в So oftentimes (indiscernible) that instruction 


7 || (indiscernible) 


1, 2, 3, and then on that lead 
8 || foot, a series of small steps. And then they're 

з || returning nine steps back, not three, heel-to-Loe back. 
10 || Зо again, I would say that т took three steps and 

11 || they're taking nine steps. 

12 9 Okay. Thank уоп. You can sit back down. І 

13 | appreciate that. 

14 And so that's a big divided-attention task 

15 || because there's lots of little components to that. 

16 А Yes. 

17 © Апа then a balance component since the — the 


18 | position thet you were ancomfort: 


ble -- or the position 
19 || chat you stood in is kind of uncomtortable position. 

20 || It's not а natural standing position. 

21 A That's fair. 

22 © Т think you're — even looked like your shoes 


23 || weren't the best Гог it as you were standing there. 


24 А — 1-- I think пу shoes were fine. 


25 9 You had some wobbling, that's all, but it 


TE РИ ОАЕ cartoons нын ТВ 
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seemed like it was from your shoe. That's -- 
А — Okay. 


© And it's an information processing test 


because you got to keep all that in your head at the 
same time while you're going back and forth and doing 


the series of small steps 


A Yeah. Correct. Divided attention. 

Q Okay. And then the one leg stand test із 
primarily a balance test since obviously, you're just 
standing on one foot. 

А | Correct. 

Q And the — the more your foot is raised, the 
harder it is to balance. 

А The instructions that are given are for the 
raise your foot about six inches off the ground. So 
it == the test is designed for that -- that height. 

Q Okey. And then the HGN test, the eye test 


that you were talking about, that's the final test. And 


that's just you're looking for certain things as -- as 


the subject is doing that? 


А Yeah, it's the first test we do. But the 


final of the three that you're describing, 


yes. 


Q Okay. You're trained that certain medical 


conditions could have symptoms in common with 


impairment. 


ЕК-74 
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A There -- I'm trained that there is а lot об 


different types of nystagmus. Horizontal nystagmus I am 


trained is caused by the consumption of alcohol. 
© But you are trained that there are -- are 
Pathological types сЕ nystagmus. 


А Ye 


Q За pathological 


another way to say that 38 


certain medical conditions can cause nystagmus 


А Yes. 
а And you're alse trained -- and then == and 


I'm not tall 


ing about НОМ specifically 
here, but you're trained that certain psychiatric 


conditions can mimic impairment just gener. 


ly. 


A Sure. 
O When you are assessing for kind of alternative 
explanations to someone's presentation, you ask a series 


ef questions. 


A I believe, 1 understand. Could you rephrase? 


о зо 


- you're aware from your training that 
psychiatric or medica! conditions could mimic 
inpairment? 

А | yes. 


© Апа so you ask some questions Lo try to get а 


sense of whether or пої somebody has a psychiatric or а 


medical impairment? 
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А Yeah, Not necessarily direct questions that 
are asking that, but also making observations about the 
way someone is talking and they display themselves when 
you're talking to them. 

Q Okay. Okay. Well, you would ask a question 
like, "Do you have any balance problems?" 1 think we 
heard that one. 

А | Yes. 

Q Апа you'd ask the question like, "Do you take 
any medicine? 

A Correct. 

© Or "Do you have any -- do wear contacts ог 
do you have a vision problem 

А Correct. 

© You were aware that Mr. Barrett was involved 
in a major car accident? 

А ^ T was. 

Q You did not ask if medics would examine Mr. 
Barrett. 

A I did not. 

о 


And you're not aware that ће was ever 


medically cleared by an — an FMS person before you 


arrested him? 


А Before I arrested him, no. 


о 


And you were dispatched to the crash just 


ERq/6 


ER 
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before 1:00? 


А Yes. 
© And so you -- you met up with Mr. Barrett 
about -- or you met Mr. Barrett 20 or 30 minutes after 


the crash happened? 
А Іт not sure of the exact time the crash 
happened. It was shortly after the crash. 


Q Okay. You filled out an alcohol influence 
interview report? 

^ I did. 

Q Ала one of the questions on that report is 


whether or noL the subject is sick or injured. 


А | Yes. 
© and you checked "yes"? 

A таа. 

© So Mr. Barrett was sick cr injured when you 


filled out that report? 


а I can't 
independently recollect -- after almost five years — of 


what it was he said. But during the interview with 


Trooper Luquin, he said that there was -- he did have 
pain. 

Q Үер. 

A Апа — but it wasn't real specific on what 
5222 ao DSE =a т dida’timark 1t as а “yes” on wiat 
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Т observed as being an injury but what he said, 


that -- that he experienced pain. Апа then there is 


medical staff at the jail, so they get cleared before 


lodging. 

MS. KNIGHT: I'm going to object to 
the — the statement about medical staff at the jail 
as hearsay. 

THE COURT: Sustained. 

MS. KNI I'd ask to strike that. 


THE COURT: Stricken. 


And da you have any position, Mr. 


Jampolsky? 


JAMPOLSK 


No objection. 


THE COURT: Okay. The: 


it will be 


stricken. 
BY MS. KNIGHT: 


Q In your conversation with Mr. Barrett, you 


noted that he seemed confused. 


A Yes, 

© He had a hard time answering questions. 
А Yes. 

© Бопе of his answers weren't very clear. 
A 


That's safe to say. Yes. 


You and Trooper Luquin both discussed alcohol 


LL 
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А Yes. 

Q You had a conversation with him -- like just 


you and him before Trooper Luguin arrived? 

A | That's correct. 

Q But you were present for -- for the 
conversation that he had with Trooper Luguin? 

A Most of that conversation with Trooper Luquin, 
yes. 

© Okay. You originally asked Mr. Barrett if he 
had had anything to drink, and he made a face, I think 
you wrote in your report. 

А I did. I wrote that he -- I apologize. I 
asked him how much he had to drink. He made a face as 
if he -- as if he was struggling to recall, that's how г 
interpreted it, and said, quote, "Um nothing," unquote. 

I asked him when the last time he had 
to -- last time he had a drink and when that was, and he 
said he had quite a bit to drink the previous night, 
including tequila. 

© Апа you -- I -- you had a conversation with 
him again about the can of beer that the bystander had 
taken from him? 

А Don't know that I had a conversation with == Т 
think he spontaneously responded to when that individual 


handed the -- the beer to me. 


24 
25 
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Q 


bystander 


2023 


Well, there was a 


handed the beer to you, 


-- at some point 


the 
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and Mr. Barrett told 
you something about that? 

А Yes. 

Gro (апа =- 

А When — when he heard -- saw that and heard 
the —— that individual hand me the beer, he said he 


wanted to drink that beer to help him calm down after 
the crash. 


MS. KNIGHT: Okay. 


approaching the 
witness with Defense Exhibit 101. 
BY MS. KNIGHT: 


© Deputy, во you г 


ognize what that 


A This appears to be the Oregon State Police 
Supplemental Incident Report 


Q And who is that written by? 


А Looks to be written by Trooper Jacob Luquin. 
© And you're familiar with Trooper Luguin? 

A I'm familiar with him, yes. 

о 


He was there with you when you were speaking 


with Mr. Barrett? 


A That's corre: 


а And was his voice the voice that we heard on 


the video asking the questions? 


A Yes, 


that was his voice. 
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the police academy if he's a trooper. 


write reports? 


important that the reports are accurate? 


understanding of what happened? 


There was a lot going on. Does that paragraph give a 
summary of -- of what the conversation was with Mr. 


Barrett? 


that Trooper Luguin asked. He asked about where he was 
going, and he said he was coming from Eugene and going 
to the springs, but he didn't make it all the way. Does 


that sound correr 


to drink before the crash, and Mr. Barret: said, "Not 
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Q Okay. Trooper Luquin presumably went through 


A That's correct. 


© And at the police academy, you're trained to 


A Yes. 


© And the reports are -- are -- it's very 


A — That's correct. 


© And that they be based on your fresh 


A Yes. 


Q ‘The -- the quality of the video was not great. 


А — Yes, it does- 


© This goes through just some of the questions 


А Sounds correct. 


© Ала Trooper Luquin asked if he had any alcohol 
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this morning." 
A | Sounds correct. 
Q And Trooper Luquin asked if he had 
anything -- any alcohol after the wreck, and he said Mr. 
Barrett said, "One or two." That's what's contained іп 
Trooper Luquin's report. 
А Хез. Yes. 
MS. KNIGHT: І would move to admit 
Trooper Luquin's report into evidence as Defense 
Exhibit 101. 
(Defendant's Exhibit 101 offered into 
evidence} 
MR. JAMPOLSKY: No objection from the 
state, Your Honor. 
THE COURT: Recei 
(Defendant's Exhibit 101 entered into 
evidence) 
MS. KNIGHT; Thank you. 
BY MS. KNIGHT: 
Q I wanted to go back just briefly. You were 


talking about the angle of the pavement that you were 


standing on, that it was -- there was some loose gravel 


and it — it was on some kind of an incline. 
А It was sloped. 


© Okay. дпа so you were telling Mr. Barrett to 
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walk uphill but at an angle? 
А | That's correct. 
© kay. So that's kind of an added divided- 


attention task to the already divided-attention task? 


А I don't know that I'd agree with that. ТЕ 
is -- it was trying to provide him an opportunity 
to -- to have the best advantage for the test and not 
try to trick him in any sort of way, giving him the -- а 
level -- most level plane that he could walk оп. 

O Sure. But typically when you ask someone to 


do that, you're just saying look at a straight line, not 


walk up hill at an angle. 


А (Мо audible response.) 
Q Typically when you ask someone, you're just 
saying, "Imagine a straight line." Is that true? 
A Regardless of the slope, it's still a straight 


line. 
© Okay. When Mr. Barrett was doing the walk and 
turn test, he stopped halfway through and said, "I don't 
have immediate memory. І can't remember everything." 
A That's correct, 
Q 18 that correct? 
And was it during the one leg stand where he 


said, "There's a lot going on, I can't -- T can't 


remember what you told me to do" ос something to that 
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extent? 
2 A That's correct. 
3 Q And this was just -- just off Highway 58; is 


а || that right? 

5 A Yeah, it's down — downhill and looking up at 
6 || Highway 58. 

i Q Okay. We could see some vantage points of 


в || what was going on with the emergency vehicles while you 


е || were having that conversation. бо you're == you're just 
то || to the side of that or -- 
11 А The -- the crash іп the video there із -- it's 


uldn't see the crash from 


12 || up the road slightly. І 
13 || where we were. I couldn't see that vantage point. 


14 © You couldn't it, but you were aware of it? 


15 A I was aware that it was — that it was up 


16 || there beyond the line of cars. 


17 Q Okay. So there's the -- the sounds of the 


18 || heavy machinery that we could hear. 


19 А Yeah, there was а lot of noise. 


20 Q Okay. Some smells from the car fire. 


21 А I don't recall any smell. 


22 © іл the sense that that wasn't true or in the 


23 || sense that you don't remember. 


24 А 1--1 don't recall smelling anything or 


25 || remembering anything, по. 
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о But it was a big crash and fire was there to 


help put out -- 
А Yes. 
© -- the fire from the truck. 
Okay. And you talked a little bit about the 
radiofrequency interference on the Intoxilyzer machine. 
If it didn't have that error message, the radiofrequency 


would interfere with the accuracy of the test; is that 


correct? 

А | I don't know that I can answer that, but 
that's -- it's in place that -- that -- so I 
would -- сап only assume. I һауе no accurate answer for 
that. 


O Okay, Thank you. 


м: 


ENIGHT: Just one second. 
Those are my questions. Thank you. 
THE COURT: Any redirect? 
MR. JAMPOLSKY: Yes, Your Honor. 
REDIRECT EXAMINATION 
BY MR. JAMPOLSKY: 


© These fiel 


sobriety Lests, would you describe 
them as being overly complicated? 
A No, I would not describe them as being 


complicated. 


© On a scale of, you know, not complicated, you 
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know, easy to very complicated, I guess, in your 


own -- in your own opinion, where would you kind of 


place those tests? 

MS. KNIGHT: I would object to that. 

THE COURT: Basis? 

MS. KNIGHT: I don't think it's 
relevant what his personal views on the complications 
of the tests are. The jury's been given the 
information, and they сал assess that themselves. 

MR. JAMPOLSKY: Your Honor, part of her 
cross-examination was specifically on the complicated 
nature of these -- of these tests. He's been trained 
on what these tests are, and 1 think, you know, the 
mature of the tests being complicated or uncomplicated 
has become а -- has become an issue fer cross- 
examination. 

THE COURT: I'll allow it, but then we 
can move on. It's not terribly relevant. 

MR. JAMPOLSKY: Okay. 


BY MR. JAMPOLSKY: 


а So 1 guess just this one question, in your own 


opinion from, you know, easy to complicated, I guess, 


where would you -- where would you place like the 


complicated nature of these tests? 


A Іш my training, 1 have performed these tests 
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many times myself being 
directed people through 
impairment. I don't -- 


some tend to pass it -- 


MS. 


THE WITNESS: 


ME. 


THE COURT 


BY MR. JAMPOLSKY: 
O Would you mind 
your == just - 


I know it's kind of hard 


question altogether if it's kind of hard for you to 


provide a opinion on that. 


THE COURT: 


ма 


going to move on from that one. 


мз. 
answer. 


THE COURT: 


The jury will disregard that answer. 


BY MR. JAMPOLSKY: 
Q Тһе report that 


Knight by Officer Luquin, 


that is a summary of the same conversation that we heard 


KNIGHT: 


JAMPOLSKY: 


just kind of answer that one question. 


JAMPOLSKY: 


KNIGHT: 


Екі 
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directed through it. I have 
it in different states of 
and those that aren't impaired, 
show no signs of impairment == 
1 object to that. 

- easily. 

Yeah. 


Sorry. Would — 


2  Rephrase. 
trying to keep 


-- or 1 -- we can just skip the 


1 think we should move on. 
Okay. Then we're just 


And I'd ask to strike that 


We'll strike that answer. 


you were handed by -- by № 


dees that -- : think you said 


from -- from the recording? 


1f there are any discrepancies between the 


report and the recording, 


accurate? 


The portion where he said that he had one to 


two drinks after the crash would be -- seems to be 
less — least accurate. 

After you were sitting here whe: 
it, do you remember what the defendant's 


the question about drinking after the сг 


I recall he said he had nothing to drink after 


the crash. 


MR. JAMPOLSKY: 


Your Honor, I'm going 
to replay a specific portion of the -- of the video 


specifically for this — for this question here. 


about 10 seconds long. 
THE COURT: Yeah. 
MR. JAMPOLSKY: Well, 
а discrepancy between what was heard on the recording 
and what appears in the report of whether or not he 


drank after the crash. 


THE COURT: 


ER-88 
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which one would be more 


E 
д we watched 


answer was to 


ash? 


it's a very short portion. 


For the purpose of? 


there seems to be 


Any objection? 


KNIGHT: I do object. 


I think it's 


ва, 
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2 2 но панно, ааа 
eni into evi 


2|| teels that they need more information, then they have 


з || that available to them. 
4 THE COURT: 1 agree. 


5 MR. JAMPOLSÉ 


: Okay. I'm going to 

6 || sustain that objection. 

1 MR. JAMPOLSKY: Then -- then I'll just 
8 || leave out the question. 


з || ве ма. campos: 


10 © Would the voice recording most likely be more 
за || accurate than tne -- than the written report? 

12 А Yes. 

13 © Thank you. 

14 MR. JAMPOLSKY: 


No further questions, 
15 | Your Honor. 


16 THE COURT: Thank you. 
17 Сап this witness be excused? 
is MR. JAMPOLSKY: This witness may be 


19 || excused. 


20 THE COURT: Thank you. You can step 
21 || down and you're excused. 
22 


THE WITNESS: Your Honor, do you want 


23 | me to hand these to -- 
THE COURT: You сап hand them to — 


MR. JAMPOLSAY: Here, I 
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Тће Silence Penalty 
ту Ване 


ABSTRACT: In every criminal tial, the defendant possesses the right to 
testify, Deciding whether to exercie that right, however, is тату easy, 
Declining to testify shields defendants from questioning by the prosecutor and 
normally precludes the introduction of a defendant's prior crimes. But silence 
comes at а price. Jurors penalize defendants who fail to testify by inferring 
gil from side 


This Article explores this complex dynamic, focusing on empirical idence 
from mock juror experiments—including the results of a new qooperson 
‘mock juror simulation conducted for this Artice—and data from reat ivi 
Tt concludes that the penalty defendants suffer when they refuse to testify is 
sulsiantial, rivaling the more widely-recagnized damage dore lo a 
defendant's tril prospects hy th ово of а сін ecard. Манна 
these two penalties work in tandem, creating а "parallel penalty" effect that 
systemically diminishes the prospects of acquittal and incentivi: guilty 
pleas 

"Theempiricol idence surveyed, including the new juror simulatio, will bo 
of obvious intrest to participants in the criminal justice system. Bul, ax the 
Article explains, the date also present a powerful indiement of the system 
itself, EI REOS 


INTRODUCTION: x з вно) 
DECIDING WHETHER TO TESTIIY OR REMAIN SILENT.. 403 
А. THE PRION OPPEADER PENALTY.» — 
Во Тик$ккмсЕ PENALTY. БЕ «o7 


‘COMPARING THE PARALLEL PENALTIES: А МОСК JUROR 
EXPERIMENT .... : ка 


+ Trofesor, Wiliam & Mary Law School 1 wish to thank Adam Genhowit, Гаша 
анна Авт, Chis Slobogin, and Neil Vidmar, э well зи the participans in both he 
Nandcrbi ступа) кісе Rouble aul he Neipiterhood Criminal Jor Roundtable at 
Wiliam & Mary, for сірі comments ou earlier drafts of this paper. The Insitute of Bil of 
Rights Lay а William & Mary Law School funded the empirical sudy reported за this paper ће 
Collegeof Wiliam de Mary Protection of Human Subjects Commitee approved the study. Rachel 
Sollecito provided хана кеме ster, 
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strong, if legally proscribed, pro-conviction signal. It is no surprise then that 
Blume reaches a conclusion that sadly resonates with the findings described. 
above: "IT не current rules of evidence contribute to wrongful convictions." 


р. INCENTIVEEING GUILTY PLEAS AND EXACERBATING DISCRIMINATORY 
[Т 


Two of the most troubling aspects of the modern criminal justice system 
| are the phigh prevalence of guilty pleas! and the disproportionate impact 
of criminal punishment upon racial minoris." The historical data is 
unfortunately too sporadic to support definitive conclusions, but it hints that 
the parallel penalty dynamic plays а provocative and largely hidden role in 
cach of these phenomena. 

"The historical fink between the parallel penalties and guilty pleas is most 
provocative. The parallel penalties highlighted in this Article first became 
possible in the lite 1800s as states enacted laws permitting defendant 
testimony. Legal historian George Fisher posits an early connection between 
defendant testimony rights and guilty pleas, noting that thc “dramatic 
conversion to a plea bargaining regime" in Middlesex County, Massachusetts 
"started about a decade after defendants first began to take the witness 
stand." Data from other state jurisdictions similarly support a trend of 
increased plea bargaining starting “in the latter рам. of the nineteenth 
century"—the same time defendant testimony laws emerged. 

But the parallel penalty dilemma may not have surfaced acutely with the 
onset of defendant testimony laws if the defendants sanding trial were less 
likely to have a criminal record. In a time when jury trials more commonly 
concerned offenders with no oficial record, it would make sense —as Judge 
‘Ames piedicted—for defendants 10 routinely take the witness stand, А 
defendant with a dean record can deftly sidestep the parallel penalty dilemma 
by testifying. 

As the population of potential offenders with criminal records increases, 
the dynamic changes. When more and more defendants have a criminal 
record, fewer can avoid the parallel penalty dilemma by testifying, Foregoing 
trial altogether through a guilty plea becomes the most rational асі ) 

‘Again, the historical evidence is by по means conclusive, but the 
apparenly increasing prevalence of defendants with prior records, and 


187. Масато мам Friedman, sufra note 4 (reaching a similar conclusion). 
V. Tees 366 US, ка 143 (мона) CNineraeven percent of fer 
four percent of tae convictions are the result of guilty pleas") 
‘Se genera MICHELIS: ALEXANDER, THE NEW Jit CROW: MASS INCARCERATION 18 THE 
AGE OF Cavan анма (2012). 
190. e FISH, supr тене at tug: ser ab Raymond Moley Де hing Jury а S; Gat: Le 
Kev. 97, 107 (1028) (presenting historical data оп plea bargaining) 
igi Se Malcolin M. Feeley, ea Патрона and the лине tle Criminal reis, Jost. SYS. 
ЕСІГІ) 
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decreasing prevalence of defendant testimony suggests the promise of future 
inquiries. The analysis begins with a comparison of the NCSC data to the 
other broad survey of American jury decision making, Kalven and Zeisels 
fabled empirical examination of American trials. In 1954-1955, Kalven and — 
Zeisel surveyed criminal trials in a variety of juriudictionsand found that 47% / 
ol trial defendants had a сіп vd amd F^ testified By 2000-2007, 
the NCSC study тероп that {OTE at dete amm ra criminal record and 
only gf al defendants ечипед The samples do not match up precisely, 
оГ cate, but the data hint that the pool of defendants who can (and do) 
avoid the parallel penalty dynamic by testifying is shrinking. The Bureau of 
Justice Statistics similarly reports that the percentage of arresiees with a 
слива record is increasing over time. This makes intuitive sense in Tighe 

ol the ballooning population of former felons. The pool of potential 
defendants with а criminal record is deeper than it has been at any other point 

in history. In 1974, for example, 1,8 million American adults had previously 
served time in state or federal prison. By 2001, that number was 5.6 million. 

‘The parallel penalty-bascd pressure to plead guilty becomes particularly 
acute as more and more defendants fice trial burdened with a prior record. 
These defendants cin no longer cleanly avoid ше silence penalty by testifying 
‘And indeed guilty plea rates appear to have shot up once more in recent 
decades alongside the growing population of prior offenders. As a general 
matter, the proportion of guilty pleas increased in the past да years. the same 
time frame as the mass incarceration explosion." Causation is likely 
impossible to show as the variables are overlapping and interrelated. But the 
historical data we have fit an unsettling narrative, The parallel penalty 
dilemma makes trial unattractive for defendants with a criminal record, 


pushing these defendants to forego trial and plead guilty. And as defendants 
with criminal records increasingly become Ше norm rather than the 


зае. KUVE, Ja. КРИК, rupromote 11, a1 44-45. 145 нае: 

da жебеден & Hans. mfra note 7. at 1471 tl! Foran exploration of the similarities 
and теле beween the two studies, including the narrow urban focus of the NCSC stay 
enas the broader scope of Kalen and Zeisel, ee Theodore Eisenberg et al. Judgefur Agmenent 
(а Criminal Cass: А Parial Періс of Kalora and грађу The American Jury, з |. EMPIRICAL 
Tocat STD igi. пусто (2005) 

по The Bureau of Justice біліс repors that the percentage of felony arrestees “with a 
elony conviction record increased rom 36% in 190 10 48% in 20097 REAVES, supra note 11, 
alg. One would expect that Ше preence af a criminal record impact the prosecutor's calculus 
ЗЕЯ 

gp. THOMAS P, BONGZAR, PREVALENCE OF INPRISONNENT IN THE LS POPULATION, 1974-2001, 
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exception, the parallel penalty dilemma inevitably contributes to а steady 
increase in guilty pleasand a corresponding decrease in trials 

There is another important piece to this story. The increasing prevalence 
of criminal records is not equally distributed among defendants, In the 
NCSC study, 71% of minority defendants had criminal records compared with 
55% of white defendants This disparity is consistent with general 
population tends, While in 2010 the percentage of the non-African 
American adult population with a prior felony conviction reached a high of 
б, thar number was 2556 for adult African Americans.» This means that the 
pernicious effects of the parallel penalty dilemma disproportionately impact 
African-American defendants, The cycle is scltperpetuating. Every new 
conviction leads to a decreased likelihood of success in а subsequent trial and 
а stronger incentive to plead guilty. 


VL CONCLUSION 


‘The Supreme Court and commentators’ celebration of the defendant's 
right to testify is premature. Empirical evidence on the state of defendant 
testimony paints a picture more deserving of lamentation than glee. The 
landscape is so gloomy that it supports the 19th-century cntics who 
counterintuitively proclaimed that defendants are better off when prohibited 
from testifying at trial" The right to testify may, in fact, play a supporting 
role in some of the most troubling aspects of modern American criminal 
justice, including the proliferation of guilty pleas and the disproportionate 
imprisonment of racial minorities 

"The root of the problem is that the American criminal justice system has 
strayed from the presumption of innocence and the fabled insistence that “a 
defendant sarts his life afresh when he stands before a jury, a prisoner at the 
bar“ The data summarized above suggest that juries consider trial silence 
to be incriminating, and draw legally improper criminal character inferences 
from prior convictions admitted as “impeachment.” As a result, the only 
defendants who truly enjny а presumption of innocence at trial are the 
relatively few defendants without admissible prior crimes who elect to testify 
By contrast, the bulk of criminal defendants, particularly those with a prior 


WES Se Mené D. Caroline, "Ли MicChavaderzation he Negro”: А Race Critigur ofthe Prior 
Coton Панас Rul, 84 IND. LJ- 5а op! 
in. Ekenberg & Hans, лира note 1-73 (counting “backs and Hispanice" as 
іно ми! excluding fom both серке Astan defendants and those еко as other? 
iuo. беба Shannon et a, Growth in the US. Ex-Felon and Exrsoner Popslation, 1948 
1o soto, a (unpublished manuscript), hup://paxeor 1-primceton.edu/papers/ 11 1687- ° 


Un. A minority of defendants, approximately 41.5% of defendants in the NCSC dam, 
unequivocally benefit from dhe venerated right. Ме Eisenberg & Hans, viro note 7,3t 1351 tbl 
1375 ИМА (he 21456 percentage reported above consists of defendants with no record Who 
testy (49) plus defendants with records who ке but the jury did not learn of their record 
(се) divided ty total defendants (980) 

uo. People, ?әсікміш 174. 
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record facea choice betwee мо damaging options, a choice they can опу 
жа by foo tril and pleading gi 1n ewence, Ше venerated right t0 
RO ау primary operate о push prior oflenders quickly through the 
tice tt by inking ch шгасіһелем of uial and thereby incentisizing 

iy peas 

Y Pere ate no easy solutions. А crimina jesice system that relies on у 
jurors wil набу impose а “silence penaliy” оп defendants who refuse 1 
ашу бо long Ато evidentiary rur cimilamesunly import а 
Aor offender” penalty оп defendant who do take the winess stand, these 
allel penalties will predictably ihe criminal justice scales toward 

"The etal point is that, for all васкаде he modem right to esi 
isnotjusaloly principle: И part ог complex web of legal rules that, while 
culnerabl to eritici have prove subo пе echange Under 
the кау of those rales, the sight to testy appears о be broadly harming 
стопом defendants and undermining the criminal justice system flf In 
that light the Supreme Court's clim that there could be "no rational 
scio for prohi the sworn testimony ot Ше асаме seems 
profoundly out of ouch. There i cerit а сопа basii for proli 
from defendant пені Itean Бе found in he data that reflect the sta 
а. | 


ритат 
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severely пем priar conviction impeachment}; ки В иа) C [T]he defendant 
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APPENDIX FIGURE 1. 
Convicnos RATE As FUNCTION OF 
EVIDENTIARY STRENGTH (Per JUDGE) & 
KNOWLEDGE or Касойо 
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experimental research, In the jury experiments reviewed earlier that 
varied а defendants criminal record, the evidence in the case and the 
other characteristics and testimony of the defendant were held con- 
stant. In those controlled circumstances, researchers did not typically 
find strong links between the presence of a criminal record and 
changes in the defendant's credibility. 

The absence of an association between criminal record and credi- 
bility is deeply troubling given the theory underlying allowing im- 
peachment based on a defendant's criminal record In mest 
instances, the justification for allowing the use of a prior criminal те- 
cord is to facilitate assessing the defendant's credibility.* Thus, “Ше 
government might show that the defendant had been convicted of a 
crime, to affect his credibility as a witness, but for no other purpose." 
If, as our results and experimental results suggest, prior record affects 
case outcomes but not credibility, the historical justification for al 
lowing the use of criminal records is unfounded. 


Сомешыюх 


Avoiding conviction of the innocent is a preeminent goal of the 
criminal justice system?! Lord Patrick Devlin’s oft quoted statement 
captures much of the spirit underlying the jury-trial guarantee: “Trial 
by jury is not an instrument for getting ai the truth; it is a process 
designed to make it as sure as possible that no innocent man В con- 
victed." As of this writing, over 200 postconviction exonerations 
based on DNA evidence have been documented? The number of 
erroneous convictions is likely much higher because of the difficulty 
of establishing innocence in cases that do not involve DNA 

Experimental and realworld data, as confirmed by this study, uni 
formly suggest that knowledge of defendants’ prior records promotes 
conviction in close cases, those where one should be most concerned 

cons. The criminalrecord effect could be 
even stronger than we have found in these analyses; the experimental 
work suggests that having а record for a similar olfense creates the 
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icc of a defen- 


most bias, and we had information only about the pre: 
dant's criminal record, not its type. Together, our results and experi- 
mental results indicate that the historical basis for allowing prior 
record evidence—io challenge the defendant's credibility—has liile 
empirical support. 

The enhanced conviction probability that prior record evidence 
supplies in close cases may well contribute to erroneous convictions 
А recent analysis of DNA exonerations suggests that many erroneously 
convicted defendants refrain from testifying because they fear the 
negative consequences of having their criminal records made known 
to the jury; while at the same time, juries who learn of the criminal 
records of innocent defendants who do testify arc likely biased by the 
| record information. This bias suggests the value of exploring the 
development. of legal rules that encourage defendants, even those 
with criminal records, to testify.” Although eliminating all testimony 
about prior criminal records is unrealistic, prosecutors making charg- 
ing decisions and judges considering the prejudicial effect of prior 
records should take into account the dramatic effect that knowledge 
of criminal record can have in close cases. Similarly, criminal defense 
attorneys should think long and hard about having clients testify in 
what they believe juries might regard as close cases. 


Эв See Blume, supra note 5, м 490-91 
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